COMMONWEALTH OF MASSACHtTSETTS
COMMISSION AGAINST DISCRIMINATION
--------------------------------------------------MCAD and MELISSA VERVE
Complainants
Docket Nos. 08-SEM-01954
►~~
PELICAN PRODUCTS,INC.1
Respondent

Appearances: Harold I. Resnic, Esq. for Complainant
Mary J. Kennedy,Esq. for Respondent
DECISION OF THE HEARING OFFICER

I. PROCEDURAL HISTORY
On July 2, 2008, Complainant Melissa Verne filed a charge of discrunination in
employment against Respondent Pelican Products, Inc. based on national origin (Puerto
Rican).2 Complainant allegeg that she was treated differently than non-Puerto Rican
employees when she received a May 19, 2008 "final" written warning for sending
personal e-mails at work and that she was subjected to hostile racial comments.3 A

1 On January 26, 2012,the Commission substituted Pelican Products, Inc. for Hardigg Industries based on
Hardigg selling its assets to Pelican in January of2009.
z Complainant was born in New York to Puerto Rican parents . Her claim, therefore, will be treated as
discri~runation based on ancestry (Hispanic).
3 An amended complaint was allowed by the MCAD on November 4, 2014 but, pursuant to a motion in
limine, the retaliation claim set forth in the amended complaint was dismissed by this hearing officer on the
basis that they were filed more than 300 days after Complainant's termination and, hence, untimely. See
G.L. c. 151B, section 5. Complainant argues that the three-hundred day requirement was tolled as a result
of an internal grievance proceeding and/or a voluntary mediation process pursuant to 804 CMR section
1.10(2)but no such grievance or mediation process ever took place. Accordingly, Complainants Apri19,
2010 disciplinary warning and her August 23,2010 termination are excluded because they pertain to a
retaliation claim that is untimely and separate from her original claim. See Ruffmo v. State Street Bank
and Trust Co., 908 F. Supp. 1019, 1040(D. Mass..1995)(characterizing retaliation as a separate claim from
hostile work environment discrimination). Allegations of disparate treatment and harassment set forth in
the amended complaint, on the other hand, will be considered under a continuing violation theory. See
CuddYer v. Stop and Shop Supermarket Co., 434 Mass. 521, 539(2001)(addressing continuing violations)
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sexually explicit than the ones sent by Complainant. A white,female employee sent out
a large volume of inappropriate e-mails but the white, female employee, unlike
Complainant, was not a supervisor. These distinctions establish valid,job-related reasons
for giving the other employees lesser discipline than Complainant. At stage three,
Complainant fails to rebut Respondent's rationale for its personnel actions.
IV. ORDER
The case is hereby dismissed. This decision represents the final order ofthe
Hearing Officer. Any party aggrieved by this Order may appeal this decision to the Full
Commission. To do so, a party must file a Notice of Appeal ofthis decision with the
Clerk ofthe Commission within ten(10) days after the receipt of this Order and a Petition
for Review within thirty (30) days ofreceipt ofthis Order.

So ordered this 28th day of July, 2016.

,~
Betty E. a~nan,Esq.,
Hearing Officer
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